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CTPaKTHO] PaBHH, a IIOTOM OArOBOp TPa)kKll y PaBHM TOCTOjehHx pelrema,
To me 3amoBObaBa OCHOBHA MPAaBUIIA COLHOJOLIKE METOTE. Koukperna pe-
uiesa Cy IIPUIarobeHa KOHKPETHO] IPVIITBEHO] CTBapHOCTH. Ty uumeHuy
CoUMjanHO-QYHKIHOHATHA METOAR VHEKONHKO 3aHeMapyje. OBo HaM MosKe
[I0Ka3aTH IPOCT TPHMEP: V apanckoj 3eMBH Yy KOjoj HMa BHIIE MyNIKapala
HEro jkeHa MOHOramuja OM MOpana OMTH palUUOHANHH]a O BHIIE)KEHCTBA.
Cso ce, mMebytuMm, onpskasa. VBobeme MOHOTaMHje GH MOTJIO MOBECTH AO
ApPYIUTBEHOr mnoTpeca H nopemehaja v GyHKOWOHMCAY IPVINTBEHOT CHC-
Tema. C gpyre cTpaHe, IpoGiieM NOMambKamha >KEeHa ce MOXKe pelIaBaTH
AocebaBaeM H IPHPObLEreM M MepaMa ColMjamHe moimMTHKe. To he cBe ua-
vahu aHamM3u ako ce Kao tertium comparationis 3a mnoBehame GpauHor
npasa pemumo Kysajra m CP Hemauke y3aMe OpojuaHy OZHOC MOTOBA vy ap-
SKaBH. AKO HaM Ce UMHH Ja Baprenco ctaB He MOKe ONCTaTH Kai je v mu-
Tamy YNOPEJHO-NpaBHAa HayKa, Baka JOJATH Ja HeMy HEMA MecTa HH Ha
IpakTtuyHomMe mnoky. IloBecT HamMme, moOsHaje HaIMOHAIHE 3aKOHOAABIIE KOju
CYy ce OMydHBAIM 32 CTpaHa pellea Koja VOMIITe HECY OAroBapana gpylil-
TBEHHIM YCIOBUMa 3eMse pellenuuje. [Tobap mpumep 3a 1o je Kemanmama
ATaTypr, xoju je v Typckoj u3Bpummio VCIIEIIHY PEUenuujy LIBajuapcKora
rpabaHCKoOr npasa.

Hacrojame wa BpemHOocHOME viopebuBawy pnoBewhe mnucrna mo  no-
TMYHOT 3aK/bYYKa 2 TEIIKOhe casHatba HCTHHCKHX BDEHOCTH IIPaBa’ He UHHE
OCOGEHy LPTY MEBYCHCTEeMCKOTa VIIOpeIHOr npaBa. Te Ttemxohe ce jasmajy
H TIDHIHKOM yropebHBarma CPONHUX NPABHMX TIOpelaKa. Kpurnukom mpo-
LUeHBay Y MOBY KOje mocMmarpa Baprenc he mocTaBHTH orpany. ITo mucny
je HauMe, OHO HCK/BYYEHO camo V OHHM O00IacTUMa IpaBa y KOjUM Map-
KCHCTHYKO yd€rbe TaKO IOCTaB/ba APYIUTBEHY CTBADHOCT Aa je OBa HECIIOjHBa
ca cinuxom rpabancko-nuGepantora Apymrea, OBO CTOra INTO ce HUTAthe o
GodbeM pellery IPYIITBEHOr TIPOGIeMa MOMKE HOCTABHTH caMO OHIAa Kap ce
CTPaHoO Delllethe MOXe TIOHVIHTH Kao jefHHCTBeHo. Hama ce umawm ma OBaKaB,
PEKIH GHCMO, IPETepaHO ITIParMaTHYAH CTas, onrepehien oGaBe3oM BpemHO-
Baiba, CyKaBa IlO/ke VIIODEJHOTa IpaBa. 3a mnopebeibe CY Haj3aHHMIbHBHje
VIIPABO OHE VCTaHOBE KOje Ce HAjBMIIE pa3muKyjy. Jouu TOPEM 3aKIBVUKY
MOrI0 GM OfBECTH VOIIITaBake BapTemcosora crasa u H3BODBEHmEe HEroBUX
JOrHYKHX NOCNEeIHIa. AKO je NPHIAaTHOCT HIEONOLIKOM YYelmY TpenpeKka 3a
ropeberse OHIA O Hac TakaB CTAaR MOpa0 HaBEeCTH [a ONDAlliMO CBaKy MO-
ryhHOCT Topebera HIp. €BPONCKOTA KOHTHHEHUTATHOR paBa C HCIAMCKHM,
jep OBO moYMBa Ha CacBHM OCOGEHO] MAEONOTHjH KOja HHje HacTaia Yy ycio-
BUMa IHOepalHora KanuTamuaMa. CIHYHO GH Ce IMTAIRe MOITIO TIOCTaBUTH
H Y HOIey TOJENHHHX YCTaHOBA AHITIOCAKCOHCKOTa NpaBa, HACTAIMX v de-
VAanHOMe MO0y, a HMCTO TaKo M 3a YCTAHOBe UPKBEHOT npaBa. la mu wmp.
VCTaHOBa HEPAaCKMAUBOCTH 6paka, Koja M Hake nocroju v Hpckoj, a mone-
AaBHo Je moctojana ¥ y Ilnmasuju u Hramujum, OfroBapa Haeju rpabaHckora
aubepanHor ApyIOTBa O ca060o0u  nojenuHma? Baprenc he momyiue yona-
JKUTH CBOj CTaB TBpbemeM na je mpm nopebewy NpaBHUX peluewma pasnu-
MTHX TIOpElaKa, Koja HOCe Ieyar ApYINTBEHe CTPVKTYPE M OCHOBHHX IIOT-
Jlela Ha CBET, KPHTHYKO MpPOLCHHBAHe TEOPETCKH MOTyhie, amu mpakTHuHO
HexopucHo. To camo moTBpbyje ocHoBamoCT KpHTHKE KOjy cMO mHcuy Beh
voyTama. theros meonpasmamu mparmartHzanm Cy>KaBa II0/be VIIOPETHOIa NpaBa.

Ha camome kpajy pacmpaBe mucaiy He MOCTaBHTH THTAIhe: Ha nu je
OrPaHHYee BPEAHOCHOra INopebema ocobuma MebycHcTemckora YIOpenHOT
npasa? YV OIroBopy Ha TO IuTame he Ka3aTu A2 KOMIIAPaTHCT KOJH II0penu
pasmuaure CHCTemMe ueiihe HaWIa3H Ha [POGIEM IIPOLieHe HHTEpeca HEro
oi1aj KOju TOpeH CPomHa mpapa. Ta jeauna ocoGenocT MebycHcTeMCKOora YIIO-
PEIHOr MpaBa He CTOju MebyTHM, Ha NVTY HH MOryhHOCTH nopebema, HH npH-
MEHH ynopeiHoqipasHe meroge. Cywwmpajvhu oBaj ocapr npeocTtaje HaM na
ce cioxumo ¢ bapTeincoBmym ymepenmM 3axiyuxoM, ocrajyhiu mpu panuje
M3peUIeHHM KPHTHYKHM CYJOBHMA, KOJU Ce OHOCE Ha I0jam mpaBa 3anagHux
HHAYCTPHjCKMX Ip;KaBa, TPUMEHY COLMjaTHO-GYHKIIMOHATIHE METONE H TIOCes-
HO mpuGeraBame NMOpebermy MpeKo tertium comparationis. kao U Ha mpeTe-
PaHH MPArMaTH3aM U HENOTPEOHO VHOIUEHe BPeTHOCHHX MEPHIIA Y YIIOPEIHO-
-IpaBHy HayKy, YHje Ce MObe TaKBUM NOCTYILHMA TMOCPEeIHO Cy KaBa.

Apazowy6 M. Honoeuh
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UDK 343.1

mp 3opuya Mpuesuh,
ucrpancueaq y HiuCTuTyry 3a KpuMuHOA0wKa
u coyuonouwika uctpaxcusarsa, beozpad

AOTOBOPEHO IIPHM3HAILE V AHTAOCAKCOHCKOM
KPHMBHYHOM TIOCTVIIKY

Lloropopeno mpusHamwe (plea bargaining) je penaTHBHO HOB TOjaM KOjH
ce cpehe y aHIIOCAaKCOHCKO] IPOLIECHO] IIMTEPATYDH, VIMABHOM Of TIEPHOAA
[OCIe JPYIOr CBETCKOT paTa a HapouMTo mochenwux penendja(l). To meby-
THM He 3HAajYd a C€ pajd O HOBOj IOjaBH, a jOUI Marbe HHCTHTYTY KOjH
Ol NpPeACTaBkao CACTYIAe Of TPANUIMOHATHUX NPUHIIUMH]eIHHUX IOCTaBKH
OEOT THTia KPHBHYHOT MOCTVIIKA.

Ca cTaHOSHIITa INPOLECYANHCTA KOHTHUHETATHOr THIA KPHBHUYHOT IIO-
CTYIIKa, WHTEPEC 3a OBaj CleNUpHYAH AHIJIOCAKCOHCKM HHCTHTYT, HHjE MO-
THBHCAaH CaM0 OOMYHOM pajo3Halolnhy, HHTH HEroBa aHajW3a TPEACTaBlba
CaMO jegaH JOIPHHOC BHILE YNOPENHONPABHOM pa3MaTpaiby KapaKTepHUCTHKA
KPUBAYHOT TIOCTYTIKA V common law 3emibama. Pami ce HauMe O jemHOM
HEODUYHO HAMET/BHBOM INPOLECHOM HMHCTUTYTY KOjH Ce 3a PEJaTHBHO KpaTKO
BpeMe Ol HEKOHKO HeneHHja adupMHcao Kpo3 Hpakcy, H TO V jEeSHOM CH-
cTeMy AyOOKO TIPOKETOM TPaAMIIHjOM, Y KOjEM MHOTM VilDABO TIPOLIECHH HH-
CIUTYTH HMajy KOpEHe jOIll y BpeMe HODMAaHCKHX OCBajarsa. JJaHac [OroBo-
PEHO INpH3Hake MPEACTaB/ba jedaH Of CVIUTHHCKHX MeXaHH3aMa KPHBHIHOT
mpaBocyba, Ge3 Kojer GH OHO, KakKO je TO HArJallleHO Of HH3a TeopeTHdyapa
W IpakTHyapa, OWIO MOTMNVHO TiapaliicaHO BEMKHM OpojeM mpeamera. 360T
TOTa je HEONXOJHO aHANHU3MpaTH A00pe U Ioule OCOOHMHE IHEeroBe TIPHMEHE,
HauHHe (QVHKIMOHMCAKA, CAaIlaCHOCT Ca HAYeIHHMM I[IOCTABKaMa IIPABHOT CH-
cTeMa, Kpajie [OMEeTe M ICJI., M TO Mpe HEero IITo viad facti MHCTHUTYT [mo-
TOBOPEHOT TIpH3Hama IIOCTaHE HEPACKHAHBH €0 TKHBA KPHBHYHOT IIOCTVIIKA,
Kao ILITO je Yy aHIJOCAKCOHCKHM 3eMibaMa GHO Cllydaj.

CylITHHA JOTOBODEHOT MIPHU3HAMKA j€ Ha Ce OHO jaBba Yy KPHUBUYHOM
MIOCTYIIKY Kao pe3ysTaT AoroBopa msMeby ApsKaBHOT TYIKHOIA U OKPHBIEEHOT
C jemHe CTpaHe, M OP>KaBHOT TY>KHOIlA M cyauje ¢ apyre crpaHe. Y EHrmeckoj
MebyTHM, OCHOBHe CTpaHe Y TIOCTYIIKY HOTOBapama TIpH3HaWa Cy OpaHmmal
OKPHBACHOT U MONHIHja, Ha KOjoj penaiiju ce TIOCTHKe BehMHa CBHX IO-
ropopa H TO Yy CBOM KOMIUIETHOM BHAV(2). [do morombe Moske mohd Y OHIIO

(1) D. Fellman, the Defendat’s Rihts Today, p. 231.
(2) P. Thomas, Plea Bargaining and the Turner case, The Criminal Law Review,
October 1970, p. 562.
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KOM Jieny KPHBHYHOL IIOCTYIIKA, &l C€ Y TPaKCH OHO Hajuyemihe BPIIH, HIH
HCMNOCPEAHO Ipe IIOAM3alba ONTYIKHOT aKTa, WM TIOCHE FHEroBOT (bOpMYITH-
Cama H JIOHOIeHAa. Pebe ce femaBa Ha IaBHOM IPETpPECY, jep ce cMaTpa
Aa JoroBope Te BpPCTe TpeGa OOaBHUTH IUTO TIPE, Y IITO PaHHjeM CTanujyMy
KpuBHuYHOr TiocTynka. Y EHrneckoj, MebyTHM, JO TakBOr NpHU3Haka NONa3H
JOCTa 4YeCTO M Ha IVIaBHOM IpeTpecy. Tako je HOp. v HaBEJEeHOM CIyyajy
Turner OKPHBILGHH NPH3HAO NPYIOr NaHA NpeTpeca, IMOIITO Ta je 3a BpeMe
mayse 3a PY4aK, HeroB OpaHumal] TaKo CaBeToBao fma noctymu(3). Vmparko,
OKPHBBEEH HMa MOTVAHOCT [ga NpH3HA HIIH:

1) nmakme peno ancopGoBaHO PAAKOM KOja je v USINENy Aa My Ce. Ofl-
TY/KHMIOM CTaBU Ha TepeT (MM My je Beh CTaB/beHO Ha Teper), Wid

2) makmm oOnUK fena Koje he My ce CTaBUTH Ha TepeT (WIH ako je
OnTy>KHMIla Beli momurHyra, Beh CTaBbeHo Ha Teper)(4).

AKO OKPHB/bEHH NDH3HA, TIaBHU IIPETPEC Ce HE OAp’KaBa, aKO je TpH3-
Hama JOIIIO IIpe Ibera, MM ce TPEKH[a, aKo je OKPHB/BEHH MPU3HAO Ha
NpeTpecy M HUKaKBU JabH AOKasH HHCY TOTpeGHH(S).

Huunnjatusy sa osy Haromdy vy CAJl (rme je oBa mpakca MHOTO pa-
LIHpeHHja nojaBa Hero y EHrnmeckoj) maje yriaBHOM [OPIKaBHH TYKHIALl, KOjI
HHaye, y IIelioM TOCTYNKY AOTOBOPEHOT TIPM3HAFha HMMa Haj3HayajHHjy yIIory,
Maja TOYeTHy HHHUHjaTHBY MOJKe Ja MPEAV3ME U CaM OKDHUB/BEHH, HIP. Ca-
BETOBaH Of cBora anBokaTta. YV EHrneckoj, MebyTHM, BpIO HCTAKHYTY VIIOTY
y HOCTYIIKY HOroBapama HMa OpaHHIal OKPHBIBEHOr KOjU HMa Hajuelnfie H
MHHUIUJATHBY y TOKpeTamy IIOCTYIKa [JOroBapama H KDPEHDPay IOjemHHHX
eneMeHaTa [OrOBOpa, Ma YaK jaB/ba TIOTpeba 3alllTHTE M CAMOT OXKPHBILEHOT
on Hartypama [pHU3HaWa KOje He »Xemu pma mpexBatu(6). Y CAJIl moctymax
JOoroeaparma HMMa JiBa [ella, Of KOjHX IPBH OOyXBaTa HOroBOp m3Meby Apsxas-
HOTI' TYXKMOL2 W OKPHBAEHOT, alM Aa OH OH HMao e(eKTa, JOTOBCPOM MCpa
na Oyme obyxeahen u cyguja. JIpyru [eo HOroBopa Aakie, ONBHja ce Ha pe-
Jaluyin OP)KaBHH TYXKMIAI—CYAHja, M TO IIOCIE IOCTHTHVTOT [OTOBOpA Ha
[PBOj penauuju, AP)KaBHH TYXKHIAll—OKPHBIBEHIL Jp)KaBHH Ty)XKWial je my-
JKaH M2 VIIO3Ha CYIOMjy ca CBHM EIIEMEHTHMa JOroBOpa, 3aTHM KapaKTEpoM,
KBAJIMTETOM ¥ KBAaHTHTETOM [OKasda, Kao M KOHCTATOBAHHM UYHMIEHHYHHMM CTa-
weM. Ha cymuju je na, Ha OCHOBY MHCKDELHOHOr IIpaBa, OLEHW Ha I je
Takap JOrOBOp V jaBHOM HMHTEPECY, Tj. Ja Ce MOJKIa HHje [ECHO CIy4daj
Ja je Ip)KaBHH TV KHNIal IIPUCTA0 Ha IIPEBHIE IaKO KPHBUYHO MEI0 Y CH-
TYalHjH KaJga MOXKJa pacroliake jaKuM NOKasHMa 3a MHOTO Texe genmo. Ter
MIOCTH3aeM [IOTOBOpa wBMeby cyAHje U TY)KHOIlA, OCHA’KVje CE IIPETXONHU
Joroeop usmeby OKPHBIEEHOT M TY’KHoOUa. 3a pa3muky of npaxce y CAIl, cy-
nuje v Enrmeckoj HHKaga He ogmpebyje mpecyiy KOjy MHCTH A2 H3DEKHE H
EroBa Clo6ojga je y TOM CMMCIY IOTNyHAa. Bpcra H BHCHHA CaHKUMje HHjC
eneMeHat Aorosopa vy EHrmeckoj u oHa 3aBucu caMoO Of CYAHjuHE mpodccHo-
HajJlHe CaBeCTH, Maja IapajoKcanHo, cyauje cy v Exrmeckoj (omer 3a pa-
3NHKY OO aMepHuKe IIpakce) HEPETKO JIMYHO AHTa)KOBAaHH Y TOCTVIIKY [TO-
roBapara, Mako CaMM HHIUTa HHCy MAYXKHH HHTH MOry fAa obehajy OKpuB-
seeHoM(7).

' (3) Thomas, ibid. p. 59.

(4) Orfield Lester Bernlardt, Criminal Procedure, London 1947, p. 301.

(5) Palmer & Palmer, Criminal Procedure, London 1954. p. 64.

(6) Thomas HaBomu Ha ctp. 561 Tau. 2 [Ipasuna o dooeapary npusnarsa y XojuMa ce
npeBuba fa OKPHBLEHH MOpAa HMATH NOTNYVHY CNOGORY AAa NH [a NpH3HAa MIH He, Ja cé He Gu
Jlecunio ma ox CTpaHe CBOra ajpokara 6yme npuxybeH Ha npu3Hamke, Yy CHTVaNHju Kaga TO cam

IOGPOBOJEIO HE JKEIH.
(7) Thomas, ibid. p. 561.
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TTocTynak fake Teue Tako Ja OKPUBIbEHH, Hajuemhie v <1).aan ONTYXKEeHha
H IpunpeMa 3a IJIaBHH TpeTpec (arrangnment and pré_lparatzon) Tocjie Hu3-
HOLIEa HABONA OITY)KHHIE, IIpeMa JOrOBOpY TpH3HAje INaKile MeN0 I
nakimu OONHK [ena 3a KOje Ce TEPeTH, APXKaBHH TYXKHIall Ce, TpemMa JAOro-
BOpY carjaiaBa Aa IPOMEHH ONTYKHHIY, a CYI.LI/Ija IpUXBaTa TaKBO rlrapna-
Hame u, Takobe mIpema [OroBopy, moHocu ocybyjyhy mpecyny Ha onpebery
BUCHHY M BpCTYy caHkuHje. ThMe je KpHBHYHH ‘rIOCTyHaI; OKOHYaH, jep ce
npemMa [OTrOBOPY, OKPHBIBEHH OAPEKAO H IpaBa :Ia yrnoTpeGy NpaBHOT JeKa
(jemuHO He MO’Ke Jla ce OIpeKHe IIpaBa Ha >Kanly 300r €BEHTYalHOT IOCTO-
jama Hedep TOCTYNKa y BE3H Ca [OTOBapameM INPH3HAHA).

TpeGa jomr pehu ma ce Iena omepanuja NOTOBapamka NMpPU3Haba 00aBiba
yCMeHO, Tj. He QUKCHpA Ce 3alHCHHYKH, Nla TaKO OKPUBIHEHH HeMa y CTBapH
HUKAKBHX TapaHIMja HU O CTpaHe [P KaBHOI TYJKMOLA, a JOLI Mare Of
cyauje ca kum y CAJl Huje HH Y KaKBOM HeTOCPENHOM omHocy, ma he ce
CBe OIBMjaTH OHAaKO Kako je goroBopeso. To je yjenso u OUTHA KapaKTepH-
CTHKa MOCTYIKa NOTOBODEHOI NpH3HAma, Koje ce Hajpuile Gasupa Ha y3a
jaMHOM TpPOCTPaHOM TIOBEperY H3Mebhy ITaBHHX KPUBHYHOTPOLIECHHX cyGje-
KaTa, HOCWJala TJaBHHX KPHBHYHOIIPOLECHHMX VHKIH]A. e

Ca CTaHOBHIITa KOHTHHEHTAIHOI KPUBHUYHOT TIOCTYIKAa H Hadejla Koja
Cy ¥eMy HMMaHEeHTHA, 1[e0 HHCTHTYT AOTOBOPEHOT IpPH3HAIba aHITIOCAKCOHCKOT
KPHBIYHOT TIOCTYIKA HMa HE[BOCMHCIEHO IIPH3BYK 3a00uIaKemha nlpu!ﬂupma
HCTHHE, jefHe TPOCTpaHe IIpeBape V KOjoj aKTHBHY (an. rnasﬂy.) yiory
uMajy Ap>KaBHU OPraHH, TY’KHIAl M cyauja. Hamme, jacHo je ma y mocTymKy
NOTOBOPEHOr NPH3HAKA CBH INAaBHU KPHBHYHONPOLIECHH .CYG_]SKTH, cym, Ty-
JKWNall M OKPHBIbEHH, HOOpO 3Hajy Ja MpH3Hakse noGHjEHO AOTOBOPOM, V
CTBapH HHUje HCTHHHTO, W Ja y Hajoo/keM ciy4yajy TpeacTaBba HexgmnneTriy
HcTHHy. KakBor OHpfa CMHCIAa W OIpaBiamka HMa OBa TPTOBHHA HCTHHOM,
3aMarsMBamkeM IpaBe CUTyalije Koja ce OHa 3amnpaBo HHKaja M HE 1;_:1-
ceernu? HHTepecu cy PasiuYHTH, ald OYHINEAHO Jia CY TOAYAApHM H3Mehy
IIaBHUX KPUBHYHHUIIPOLIECHHX CyOjeKara.

JaBHHM HUHTEpEC, YMjH Oy 3alUTUTHHUM TVSKHOUH M CYOMje, JeXH V
OKOHUaly KPHBHYHOT IIOCTVIIKa 3a INTO Kpalie Bpeme, ca IITO MarbuMm Ty -
CKHM, BPEeMEHCKHUM W MaTE€pHjalHHM aHTa’KMaHOM, a Aa Ce TIPH TOM IIOLITYje
OCHOBHH LWb KPHBHYHOT MOCTYNKA, fa HUKO HEBHH He .ﬁyne ocyben u na
HHKO KpHB He u30erHe kasHy. CmaTpa ce mame, Ja je oOjeKTHBHa CHTyaLHja
jemHOCTaBHO TaKBa, Ma APYIOT HPOLECHOT peluera HeMa. Hamme, 1) xpumu-
HAJUTET je Yy CTAIHOM IIopacTy; 2) mocrojehu CYNOBH H TPaBOCYAHE HHCTH-
TyIlHje -YOINITe Cy HENOBOIBHU [a pelle CBe CllydajeBe 3anoBosbaBajyhom
OpP3UHOM KpO3 KOMIUIETaH IOCTVIAaK; 3) KOMIUIETaH IOCTYIAaK TIPEeJCTaBka Te-
3KaK TepeT 3a MpuiuyaH Gpoj nuua ¢ 0G3MpOM Ha CBEJOYKY M IHOPOTHHUKY
rpabaHCKy AVKHOCT, H 4) OKPHBIBEHH CY TIO TPaBHITY, HECKIOHH fa TIpH3HAjY,
Yak M y ClyyajeBuMa IIOCTOjara jaKUx M OOGjeKTHBHO TELIKO OOOPHBHX HO-
Kasa, aKO UM Ce He CTaBM V H3INIef MOTVHHOCT makine KasHe 3a Mame 03-
OUIBHO KPHBHYHO Hemno(8). v

UnTepec OKPHBIBEHOr, OHOTAa KO j& CTBapHO W3BpLIMIAI] KPHBHYHOT
Iena Koje My ce CTaBlba Ha TepeT, BpIo je ouurnemad. OH HauMe, [{OroBOpe-
HHM TIPU3HaEM CMakbyje Mepy, Ta HepeTKO M BpCTy KasHe, HIp. ymgcro

(8) oOrfield, op. cit. p. 299.
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CMPTHE—3aTBOPCKa, YMECTO 3aTBOPCKE—HOBYAaHA MIH VCIOBHA 3aTBOpPCKa H
ClL, 3aTHM CacBHM [APYTaYHju TPETMaH y €BHAEHIH|H ocybenux, 6p3 mocTy-
HaK KOjU je JHIIeH LYroTpajHHX TPHTBOPA ¥ HEH3BECHOCTH Y TIOITEAY KO-
HayHe omnyke. TakBo mpusHame moce6HO TIOTOAYj€ OHOj KATErOpHju OKpHB-
JbEHHUX KOJH HHCY MHOIO DAaCTIONIOMKEHH A ce V KPUBHYHOM TIOCTYIIKY OTKDH-
Bajy PasHH acmeKTH BE3aHH 3a IBHXOBY KPHUMHHAIHY HAENATHOCT, €BEHTYAIHH
CaydecHHLIM H CI., a 0 Yera GM HY’KHO MOpano Aa mobe y KOMILIETHOM mio-
crynky. HapaBHo, mpoGnem Koju wuHaue HajBHIle KOMIIPOMHTYje UHCTHTYT
AOTOBOpEHOr IpH3HAMbA CY HEBHHA JHIA Y VIO3H OKDPHBbDEHUX, TTapapmox-
CallHO, anu M OHH HMajy HMHTEPEC Ha ,NIpH3HAajy” To JIOTOBOpY, TIa CYy Yak
CHPEMHH}H Ha JOTOBOPE T€ BPCTE O CTBapHO KPHBHUX, jep cy OGHYHO ymma-
HeHE { HEBUYHM Y CHTValMji y KOjOj Cy Ce HALLIM ¥ ONaKo TPHCTAjy Ha
nonybenn norosop He yeybyjyhu ce ma PH3UKYjV fa GVAY Ka’KEeHH 3a [ejo
KOje WM ce CTaB/ba Ha TepeT. MHOIHM Of HHX cy yb6ebenn, ma xama He 6u
NpUCTaNy Ha JOrOBOP M KaAa GM HHCHCTHPAIH HAa CBOM TpaBy Ja ce HCTHHA
noKasyje CBHM [JO3BOBEHHMM CDENCTBHMA Ha Tperpecy, ga 6H TO MOIIO na
H3330BE HEKY BPCTY OCBETe [PKABHOT TYXKHOIA Y BUIY MOHTHpama MoKasa
H U3pHIIAfbe CTPOKE KasHe ON CTpaHe cyauje. Jlakie, HmUXOB HHTEpEC je ma
ce ,U3BVKY” M3 HeNpHjaTHE CHTyaIje V KOJjOj CV ce HaUUIH, Tako ma pago
JIPH3HAjy” JTaxille meno o OHOra 3a KOje cy ontykenu, BHAHH y mOroBo-
PEHOM NpH3HAIY CBOj jEOMHH MYT 3a pEllelke HacTaie cuTyanuje.

Hurepec mpskaBHOr Ty>kHOIA je Taxobe Beoma H3pa)keH, HauMe IIO-
crojehu nokasu MOry ma ©Gyay Takeu fa yomiuTe He MOTY Aa TapaHryjy
HHKaKaB CHTYpaH HCXOHN Ha Iperpecy. To Baku H 3a CHTYalHjy Kaja cv
ToKkasu OGjeKTHBHO yGEe/bUBH, jep je mo3sHaTO M3 aHIIOCAKCOHCKE pakce,
Aa TIOPOTHHYKE ONJIYKE HYECTO MOry fa GvAy (Wecto u jecy) wiox HpalHOHAN-
HHX CHMIIaTHja M aHTHNATHja WIAHOBA [OPOTe IpeMa HEKOM Of YYECHHKA
NMOCTYIIKa, TakO [Aa HHje DPETKoCcT ociiobabambe IPOECHOHATTHUX KPHMHHA-
Jlalja 'y T3B. ,UHCTHM” CHTyalMjaMa Kajga MX CBH nocrojehu mokasu Tepere.
[I0TOTOBO aKko oAbpaHy 3acTylia CHOCOGaH anBOKAT TMO3HAT 11O edexTHEM of-
Opanama Ha cymy. Takse ocnoGabajyhe mnpecyae TpeaCTaBkbajy HpodecHo-
HallHH MHHYC 332 [PXKaBHOT TYKHOLA, Ha je MTOrOBOPEHO TIpH3HAKE Ca TOT
CTaHOBHILTA CHTYPaH NYT Ka ocybyjvhoj mpecviu, mako 3a makiue KPHUBHYHO
Aento. Haume, cMmaTpa ce ma eduxacan TYKHEIAL UMa MPAaBO [a MaHHIIYIIHILIE
CBUM [IO3BO/bEHMM METONMMA fa GH IOCTHrao HajGoibe peaynrare(9). Ilpu
TOM ce, Takobe, MpacTHYHO CMamyje W Tpajame KPUBHUYHOT MOCTYIKAa M aH-
TaXXMaH Ap>KaBHOT TY/KHMOLa KOju OHHa Moyke na mpebe Ha crenehu ciyyaj.
Ilpu Tom ce kao ycmecu V TIPodECHOHATIHOj Kapujepu Gpoje He camo 6poj
NOCHjeHHX ClyyajeBa y OOHOCY Ha 6poj mpenmera y KojuMma je GO amra-
JKoBaH, Beh ce ToceGHO BpenHyje ycmernHo Boberme TIOCTYTIaKa [JOrOBOPEHOT
TIPH3HAEEA, IUTO CE CMaTpa MOCEOHO MENMKATHHM H TEeIIKHM 3aJaTKOM KOME
je mopacrao camo BHYaH Ap>KaBHH Tyxuna(10).

TocraBba ce murame, ¢ OG3MPOM f[a je jaCHO Aa CBU KDPHBHYHOIIPO-
LHECHH CY0jeKTH HMajy HHTepec 3a OKOHYAEeM KPHBHYHOT TocTynKa via plea
bargaining, ma nu je Ta MOryhHOCT AOCTYIIHA CBHM KATETOpHjaMa OKPHBIbe-
HHX, H 3a CBa KpPHUBHYHA [e€la HJIH TIOCTOju Heka ceneknuja? Tpeba ommax

(9) W. Rhodes, Plea Bargaining: Its effects on sent.em_:ing and _convictions in the
District Columbia, ,,The Journal of Criminal Law & Criminoogy,”, "3/19,p. 361.

(10) ortield, op. cit. p. 300.
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pehu fa je uena odmact GasuWpaHa Ha TPELIEHOEHTY KA0 TOTOBO HCK/BYUEIBOM
IIPABHOM H3BOpPYy, AaKJI€ TY HEMa HM 3aKOHCKHX HHTH CTATYTADHUX iIPaBIila.
TpanumujoM yCraHOBIBEHO NHCKPELMOHO NPAaBO CyOKje fa TPHXBAaTH KOrOBO-
PEHO TpH3HAKEe HIH Ja Ia OACHje, YHHHM CVIUTHHY OBOT HMHCTUTYyTa, amH TO
MOs¢e ma Bogu (IITO je y CTBapH H DPENOBHA MpAaKca) V pPasiuydTa pEIlersa
H HeJefilaK TPETMaH.

VYV mpakcu [0 AOrOBOpEHOr TpH3Hala Hajuelnhe MCHa3H KOJ, HMOBHH-
CRUX IeidKaTa, Hajuemhe Kaja Cy V IHTawy KDHUBHYHA JeNia IUbadke, TIpO-
BaiHe Kpabe u kpabe. Rhodes(1l) HaBomu jomr u T3B. OOWYHE Hamame Tj.
pa3tojHUIITBA KOja HEMajy 3a IOCIemuly noBpebuBarme WiM cMpT. JOroBOpH
ce jaBmajy Maga pebe M XOp CeKCyalHuX NelNuKaTa, a MOTVAHM cy, Takobe
perko u kop youcrasa(l2).

MebyTum, nipe Hero mTO cyamja yommure pobe v CUTVallHjy Ja TIpUMe-
IYje TO CBOje MHMCKPEIHOHO TIPaBO, TIOTPEGHO je [a APIKAaBHH TY KHIIALl OLEHH
Ia JH je OMOPTYHO TPEeAjaraTd Y KOHKPETHO] CHTVALHUjH KGHKDETHOM OIITY-
JKEHOM TaKaB [IOroBOp (MHHIHjaTHBa 3a HOTOBOpPeHO mpu3sHambe y CAI Hu-
KaJa He MO’Ke fa Oyle Ha CTPaHH CyAa HUTH OH MOKE Ha CTYIH V Ma KaKkBe
KOHTaKT€ THM IIOBOIOM HENOCPETHO Ca OKPHBIbEHHM). Pasmuyur je monokaj
cyauje v EHIIeCKoj v IOCTYIIKY AOTOBOPEHOT IIpU3Halha, Tako ma Thomas Ha-
Bomu(13) ma cymMja He MOpa HHINTA JAa 3HA O JOTOBOPY HM3meby GpaHumouna u
TIONMIMje, O YeMy casHaje TeK HEemOCpeNHO Ha TINMaBHOM mperpecy. To je
BEPOBATHO TIOCTE[MIa IIpaBHiIa Ja OIJIyKa CyAije HUje W He MO)ke na Gyme
Ieo JOTrOBOpa, ma [peMa TOMe HH CYyIHja HeMa HHKakBe HOTpeGe ma Oyme
VYECHHK [OroBapama. 300r TOra HHKO M He OpaHM CYOMjH Aa Ce, ak0 CMa-
Tpa 3a MOTPeGHO M caM aKTHBHO Mellla y MOCTYIAK [Orosapaisa (jep merosa
OoTyKa He Mo)Ke Aa Oyae mpenmer norosopa). Y Emrmeckoj ce, Hauve, cma-
Tpa Aa cyadje He Ou Tpebamo ma GyAV akTHBHE BHIIE V TOM TPABIY jEAHHO
M3 pasfora KOjH liejKe Y OMETalmy HHXOBUX OCTATHX CBAKOMHEBHHX AKTUS-
1IOCTH, a He IUTO OM ce HHXOBO yuerilie y [OrOBOPDY CMAaTPAO €BEHTVAIHO
HECTIOJMBHM Ca IIPUHIIHIIM]EITHOM IIOCTaBKOM CYACKE (QVHKIHjE Y KPUBHUHOM
nocTynky, Kao mro je cayvaj y CAIL(14). Illto ce Tuye mocTymama Ap>KaBHOT
tyxuona vy CAJl, oH MOXKe ma CMaTpa y CHTVaUHjH Y KOjOj 1I0CTOje jaKd U
HemoOWUTHH JOKa3M, Ja HeMma HHKakBe norpebe 3a Hybeme Ma KaKBOT HOTO-
BOpa OKpHBAEHOM. Jlajke, IOCTOje TakBa KpPUBHUYHA [ella KON KOJHX je He-
Moryhe HCKOHCTPYHCATH JIaKIlle A0 OOyxBaheHO pammoM TeKET, HITH EKEeroB
nakm o6nuk. McTo Tako, OKOpeTH KPUMHHANIM, KOji Cy BUIIE fIyTa NOGH-
jamu ImaHCY [a Kpo3 JOTOBODEHO MPH3HAEe NOOH]Y JaKily KasHy, a THME H
MoryhiHOCT Ja ce Opske BpaTe y CIO0Omy, HE MOTy CTallHO Oa payyHajy na
he mM Ta mpunnka GUTH yBek HybeHa, Tj. OP’KaBHH TY>KWIAL[, LeHehH JIMYHOCT
OKPHUBJILEHOI, MO’Ke Ja Of0Hje IIperoBope Te BpCTe. [NMaBHH HMIIEpATHB KOjH
je u moseo o ¢opMUparma OBOT HHCTHTYTA j€ WIIAK OTPAHHYEH KamalliTeT
npaBocymHHux oprada(l5), Tako ma je TO OCHOBa Ha KOjOj AP’KaBHM Ty KMIall
BpIIM NPHMapHy CeNeKlHjy PeryiHimyhu NpuToK TpeAMeTa Ha Ta] HauMH,
IITO HACTOJH La IYTeM NOCTH3ama JOroBOpa Npe CYLCKE HHCTaHUE OKOHYA
CBe OHe ClyuyajeBe Y KOjHUMa je TakBO pelleme yomurre moryhe. Tyskwman

(11) Rhodes, op.cit. p. 372.

(12) orfield, op. cit. p. 299.

(13) Thomas, op. cit. p. 562.
(14) Thomas, ibid. p. 566.

(15) Rhodes, op. cit. p. 360—-361.
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HaCTOjH Ja Ha Taj HauYWH Tpe CBEra peIlH OHe CIlyyajeBe y KOjuMa Cy Io-
crojehu Jokasu OCKYIHH, TAaKO Ja V HEKHM CIydajeBHMa ¥ cama ONTY KHHUIIA
nocraje HeymecHa(16). Moryhu cy u cnyyajesu TIPHjaTEILCKOT XOTOBApaha
rae H Ge3 MoceOHUX WMHTepeca, ceM Aa yopaajy TOCTYNAK, TYKHIAL U ox:pm-
JBbCHH, TOMYT MapHuyapa y rpabaHCKOM IOCTYIIKY, TIOCTHXKY HaroAGy. Hmax,
TO je pejak CIy4yaj M CByda Ife IIOCTOju TIPOCTOP 3a JOroBapame, Aa 0H A0
ILera JIOLUIO TOTPEGHO je fa APIKABHH TYKMIAL HOHYAH CTBapHE VCTYIKE.
IlpeMa NPaKTHYHOM HCKYCTBY KOra HABOAM Rhodes(17), mo morosopa Haj-
JaKiie W Hajyernhie MONMASH, WIH YCIel TOCTOjarha HEM3BECHOCTH HCXOMA CITy-
Yaja Ha cybewy (Tama Tyskuman wygehu SHaTHe VCTYTIKE MHCHCTHPaA Ha
MPHU3HAY), MM KaAa ce 360T TEsKHHEe KPHBHYHOT Aeia ouekyje ga he mpe-
cyma Outu O030HBHa (Taga OKpHBBEeHM, IUTamehd ce TaKBOT ucxona u 6Ge3
TIIOCEOHHUX YCTYIIAaKa HHCHCTHPA HAa TPU3HAY).

IIto ce Tude oGHMa IPHMEHE OBOTA MHCTMTYTA, Tpeba pehu nga TauHu
TIOKa3aTe/bH 3aMpPaBO He TOCTOje Beh caMo IIPOleHe, U3 OUUITIETHHX PAa3jora
WTO TOMEHyTe HaroaGe u3MeBy TYKHMONA M OKPHBIBEHHX H TY)KHOUA H Cy-
naje (v Enrneckoj uameby GpaHHOLA OKPUBLEHOT M MONMIHje) He OCTaBIBAjY
ITHCMEHOr Tpara, a Ipecylda Ha OCHOBY IIPU3HAKA HE CAAp/KH [ONATKE U
ofjalImera Kaxo je J0 TPH3HAma OOUUI0 U KaKBe je ono Bpcre. Moryhe
Jje KOHCTAaTOBATH UMIBEHHILY Aa ce y Tpoceky rommmse v CAIL oxo 90 mocto
cBux ocybyjyhux npecyma MOHOCH Ha OCHOBY NpU3HAMA, NPH 4yeMy je mpo-
LeHA [la je MUHEMYM jefHa TpelinHa of mHX JoOHjeHa via plea bargaining(18).
TTocToje mopmarm Koju NPUMEHH TOTOBODEHOT IIPH3HAHa Hajy jour Behu oGmM.
Tako mmp. Orfield(19) naBomgm ma je Bumre ox 95 mocto ocybyjyvhux mpecyna
ROoOHjeHo Ha OCHOBY MPH3HAA OKPHBACHOT, H Ja je euwmwe 00 nonosune
HOCTyTIaka KOJH Cy TIPETXOMMIH THM ocybyjyhuM mpecynama 3aBpiieHo #pe
(wto 3Haun u Ges) rmaBHor mperpeca. Hujeman OPYTH MIPOLIECHU MEXaHII3aM
H3Y3€B NOTOBOPEHOT IpH3Hatka He OH MOTao Ja [JOBEele 10 TaKO BENMKOTr
Gpoja Tako paHHX TIPH3Haiba, CMAaTPa CIOMEHYTH ayTop. AKO ce ToMe nona
K Hu3BecTaH Opoj [OTOBOPEHHX TIPH3HAKa 10 KOJHUX je MO0 Ha ITaBsHOM
NpeTpecy, OHAA je NpHMeHa TOTa HHCTUTYTA 3aHCTa HMIIO3aHTHA.

Yumennna na je no ¢opMHparma HHCTHTYTa AOTOBODEHOT MpPH3HAIBA
powmto via facti, Tj. Kpo3 TMPaBOCYNHY IIPAKCY, TO C& MOpa ONET HAIIaCHTI,
HE 3HAYU Ja Ce pajH O OACTYNAaby, HHUTH AEPOTHPAY TPAIHIHOHATHUX TIDHH-
[yTla aHITTOCaKCOHCKOTAa KPHUBHYHOT ITIOCTYIIKA,. HampoTHUB, pagu ce O IMHCTH-
TYTY KOJjU NPENCTaBha MPHIArobaBalhe 3aXTEBHMA TIPAKCE TIPH UYeMy [ojiase
N0 H3pa’kaja CBE OHEe HAYelHe MOCTaBKE Koje uuHe GVHIAMEHT auIiocax-
COHCKOT KpHMBHYHOr nocrymka. Ty mipe cBera TpeGa moMeHnyTa 1) mpaszo
OKpHBBbeHOT Ha oep cybewy(20), 3atum 2) TPaBO OKPHBLEHOT HA IHCIIO-
3UIMjy, Tj. IEroBO MNpaBO pacloONarama TYXKGEHMM 3aXTEBOM IIYTEM IIDH3-
Hama, Kao IUTO TIOCTOjH V rpabaHCKOM IIOCTYIIKY IUTO j€ HHA4ye HECTOjHBO
€a OCHOBHHM TIOCTaBKama KOHTHHEHTATHOT moctynka. On 3Havaja 3a mocTy-
TaK JOTOBOPEHOr TpH3Hama je Takobe W 3) IPaBo OKPUBILEHOT HA CTPYUHY
oxbpany.

(16) Rhodes, ibid, p. 361.

(17) Rhodes, ibid, p. 361—362.

(18) Fellman, op. cit. p. 231.

(19) Orfield, op. cit. p. 287—298.

(20) Cea Hauenma OBOr THOAa KPUBMYHOT TOCTYNKAa TEOPHja H3maxe Kpo3 mnoceGHy ¢opmy-
NalHjy KOja Ce CacTojH Y HHXOBOM H3/araiky Kao HEKOT MpaBa OKPHUBIBEHOT, IITO je mpakca Kkoja
HHje HEMo3HaTa H Y KOHTHHCHTANHHM CHCTEMCKHM H3NaralbHMa KPHBHYHOL NOCTYIKA, aMH CIELH-
¢uuHe aHIIOCaKcoHCKe (OpMylTanuje He MOIY VBEK Aa Haby NaHOaH y CIOMYHHM KOHTHMHEHTAI-
HUM QopMynauujama.
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1) Ipaso oxpuemeror Ha hep nNocTynax

3axTeB 3a dep MOCTYIameM HCKIBYIYje yHoTpeGy CHUlle, TPETHe H CIHd-
HEX HauMHa W3HybuBamsa moromGe. Mako MHCTHTYT IOTOBOPEHOT NpH3HAtha
Hema TpaBHY MPUPOAY TpabaHCKOMPABHOT YTOBOPA, AOGPOBOIBHOCT je merosa
6uTHa ocobuHa M cyauja he NpHCTATH Ha JOTOBOp CaMO aKko je yBepeH [ha
je OKpHBIbeHH JOOGDOBOBHO IIPHCT20 HA TPHSHALE. Vaumajy ce v o03up H
HHTeNEKTyalHe CIOCOOHOCTH OKPHBIBEHOT, TaKo fa CyA, OCHM OGPOBOTBHOCTH
LeHy ¥ CIOOCOGHOCT OKPDHBJ/GEHOT Ja CXBaTH CBE NpPaBHE TOCICHHIE H dbax-
TUUYKe IOMeTe HaBakhba IIPH3Hamha TO0 AOTOBODY. X

Bpxoeuu cyn CAJIl je, MOBONOM TPH cinyuaja koja cy 1970. r. moiuma
[0 Te CyICKe HHCTaHIle [OBOJOM ONOpa O Ba/baHOCTH JOroBOpa, CTao Ha
CTaHOBHILITE Ad j€ 3a NIYVHOBA)KHOCT [OTOBOPEHOT TPH3HAILA notpeGHO ,,J0-
CpOBOBHO U HHTEIHTEHTHO' MpUCTajathe OKPHBMDEHOT, NPH YeEMY je TOo’KeJBHO
na je mpu TOM OHO CaBeTOBaH Ofi CTpaHe CTPYdIHOT Gpanworia(21).

Taga je paspellieHa jOII jeoHa OA TIaBHUX [HIEMa Koja je paHHje.

[CBONHNA y IIHTAEe TOCTOjarbe MOGPOBOBHOCTH NPH3HAMHA Kafa OKPHBIBEHOM
360r fena Koje My Ce CTaB/ba Ha TepeT, MPEeTH CMpTHAa KasHa, ma jga 6u je
w3Gerao, TPUCTaje Ha NPH3HAILE JaKIIer peia. BpxOBHH CYZ j€ TOMEHYTOM
OANYKOM CTa0 Ha CTaHOBHINTE Na HE IOCTOjH TPOTHBYCTABHA NPHHYIA, aKo
OKpHB/hEHHM fa OH H30erao CMpPTHY KasHY IIpHXBATa HaronGy ca Ap>KaBHUM
TYKHOIL[EM, A2 TIPH3HA IIAKIIE [0, jep NPEeTHa CMPTHOM KasHOM IpeacTaB-
ba 3aKOHOM mpensubery, Aakie MO3BOLEHY I[IPETHY, a HE HENO3BOLEHH TIPH-
THCAK Ha OKpHBIBeHOr. UmibeHHIa [a OKPUB/bEHM MOKYIIaBa [a JHMHUTHPA
Ka3Hy, [0 HaBEJEHOM MHILBEHY, HE MOXE [a Oyne [AOKa3 O ONCYCTBY [O-
GPOBOASHOCTY ¥ PALMOHATHOT H3060pa, HEro HampOTHB, YIpaBo I0Ka3 O Ibe-
roBOM IIOCTOjamby, TICCEGHO Y OHHM ClIy4YajeBHMa Kana je TOKOM MOCTYTKa
[OroBaparma HMao H KOMIETEHTHOT afBoKara. Kao mpaBHU CTaHAAPA MpPO-
KIaMOBaH Of CTpaHe BpXOBHOT Cyma YCBOjHO je [aKie ,MHTEIUICelTHO H
[OGPOBOIBHO NPH3HAKE, KAO PE3YITAT HHTEIHICHTHOT H n0GpoBOIBHOr H36opa.”
Hnak OpuxBaTarbe TOI IIPABHOI CTaHOApna Huje OWIO jeNHOTNAacHO, jep CY
nocrojana W Apyraukja MHIUbBEHA, JOAYINE 3acTyraHa Of MamuHe Ja 3aKOH-
CKOj MpeTHH CMPTHOM Ka3HOM TpeGa faTu Behy TEXHHY Y onpebuBasy
nocrojama JOGPOBOIBHOCTH (IOTOBOPEHOT IpH3HAbA. V Esrneckoj ce THTare
A0GPOBOJBHOCTH IIOCTaB/ha MHOTO OLITpHje, He camo Kala je y THTamy H3-
Gerapare CMpTHE KasHe IPU3HABAEeM JaKIUer Jeia, HEro YOMLITE, Kaga je
y THTaBmy Ma KaKkBo H30eraBarhe HEKE TEIIKe KasHe. Hmak mpakca HHje joIl
yBex dopMmynHcaa KOHayHe ONIrOBOpE Kao INTO je cmyuaj v CAI. Youeno
je ma mpucuia Moxke WhH M Y oGpHYTOM CMEpY, Tj. MOXe Ja ce [eCH fia
OKPHBJLEHU VOIOBhaBa [aBatbe CBOTA IIPH3HATHA mobujameM obehamba JaKie
kasue. Ciayuaj Turner Koju je paspelino MHOIe JUIeMe Koje cy ce jaBmpane
Y Mpakcu IOBOTOM AOTOBOPEHOT TpH3HAba (amp. yueurhe cyauje y TOM TIO-
CTYmKy) OBa IMTama je OCTaBHO OTBOPCHHM, Tj. Aa ce pemaBajy o cryyaja
[0 cIyduaja, jep je OYMITeNHO JNa HeKke KOHKPETHE OKONHOCTH ¥ onpebenmm
CcHTyalMjaMa HapyllaBajy AOCPOBO/BHOCT BHILE HEro APYIE, ma ce cMmarTpa aa
6u omIITa TPAaBHIa KOYMIA M OTe)XaBaja [OTOBOPE OKO NpH3Harma, LITO ce
cMaTpa HENOoKelbHHM(22).

(21) Fellman, op. cit. p. 231.
(22) Thomas, op. cit. p. 565.
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JIoGpOBOASHOCT TIPHCTajara Ha [LOTOBOPEHO IPH3HALE, HUje jemuHu
KDUTEPUjyM TIOCTOjarba dep OAHOCA MpeMa OKPHBIBEHOM, jep ce Ty 3axTeBa H
0GaBesa KODEKTHOr TOCTYTAaa APXKaBHOT TY)KHOUA M CYAMje, HADOYATO Y
GHOM Aely TOCTYTIKAa [OroBapamha, kafga Tpeba fa ce NpUApPIKaBajy HOTOBO-
pom mpuxBaheHux obaBe3a IpeMa OKPHBIEEHOM. Kao HeraTHBaH IPHMED, .0O-
Ayle HeHaMepHOTr Hedep TMOCTYMKa KOX [OrOBOPEHOT TpH3HAMA, |YECTo ce
y murepaTypu HoMmume ciaydaj CaHToGeno IpOTHB Hyjopka, 0 KOME je pac-
OpaBkao H KOHAUHO pelleme MoHeo BpxosHm cvn CAI. Ca OKpHMBIbEHUM
CanTO0EOM KOjH je H3BpIIMO [Ba KPHUBHYHA JENla KOIKarba GpojeBuMa, Ap-
SKAaBHH TYJKHIAIl ce AOLOBOPHO OKO MPH3HAFa JakKILUer [ena, NOoCefoBama
[amupa HAMEHCHUX KOLKH, 3a KOje je 3aKOH NPEJBHIEO MaKCHMATHY KasHy
of jeHe TOAMHE 3aTBOPA, C THM LITO TY>KHIAN, CXOQHO HOTOBOPY HE OH KO-
PHCTHO CBOje TpaBO [a 3axTeBa MaKCHUMalHy KasHY, Beh 6u ce y IOIIENyY
caHKIMje carmacuo Ja Ce OKPHB/BEHH OCYIH Ha mpoGauujy. Tyxuman ce
1akobe carmacuo na Hehe TMpPaBUTH HUKaKBe NpHUMeNOe Y MOITENY TaKBE IpoO-
mene onrTyskHmie. Cym je HMPHUXBaTHO TPU3HAE jaHyapa 1969. romuHe Kajga
je m maTupaso Tpu3Hame. M3 pasHux pasiora, a HajBuIlle Kao TIOCIeqHila
AIMHHACTPATHBHOT ONyroBladersa, CaHToGelny ce HHje AOHENa Tpecyia CBe
10 cneneher jamyapa. Amu y TO BpeMe CYIEja W3 fIPBOCHTHO 3alOYETOr TO-
CTYNKa ce MOBYKao U3 CIyKOe, a TYKHMall KOJH je CKIOMHO JIOroBOp Y BE3M
CaHTOGenoBOr NPH3HAKA, 3aMEIbeH je mpyruM. bynyhu ma HUje HUILITA 3HAO0
0 MOCTOjalby MOTOBOpPa HUTH jlaToM ObGehaiby, O uemy HHje TIOCTOja0 HHAKaKaB
MUMCMeHH Tpar, HOBH TY)KHJALl je 3aXTeBao HajCTPOXKY KasHY. Cyouja, Ta-
Kobe HeoGaBellTeH O IOCTOjamy HOroBopa, a € 003UpoM Ha Ccny>XO0eHu H3-
pemTaj na ce paju O NpoheCHOHATHOM KPUMUHAIIY xoju je Beh Buile myTa
ocybuBan Ha mpoGamMjy, IITO HHje [ENOBAIO Ha NPOMEHY HErOBOr IIOHa-
[ama, CTBAPHO j€ U AOHEO TIpecyny Ha Oe3yCIOBHY Ka3Hy 3aTBOPA ON TOMMHY
nana. Hakmagsu mporectn CaHroGenma KOju je TBpIHO ;A ce€ Ty PaTqAio O
JOTOBOPEHOM TIPH3HAKY HA KOje je IPHUCTao jep My je Tyxman obehao mpo-
Ganujy a He Tpecyay Ha Ge3yclOBHY Ka3HY 3aTBOpa, OBEIH Cy €O ciryyaj
u mpen Bpxosum cyn CAM. IMowro je yTBpDEeHO Na je HaBENeHO MPH3HAILE
ca peuennM oGeharseM CTBapHO MOCTOjallo, Cyn je ycBOjHO €TaB, jda je To
ImTo ce mecwio ,HecpehiHa rpemka”’ y yoOHdajeHOj HPOLENYPH AOroBapama,
IO Koje Moxke fma gobe ycien MpeonTepeheHOCTH TYKANAIITBA M HELOCTaTKa
ocobma. llena cuTyamuja je y3eTa Kao HmpuMep Kajla C€ AOTOBOP MOXE PacKu-
HYTH, Tj. Kafga ce 360r Hedep NOCTYNKa NpeMa OKPHUB/BCHOM, MOKE YCBOJUTH
HoB/lauerbe TpH3Hama. TuMe je omoryheno He caMmo Canrobeny pa NOBYYE
npusHame (IITO je HapaBHO OfMax [IOBENO MO ,flaga” mpecyme Koja ce 6a-
sppana Ha Iemy) Beh u y OyAyhe CBHM OKDHBIBEHHMA NpEMA KojuMa Oyae
npuMemeH Hedep TOCTVIAK, HIP. HHCY HM MCIVIbCHA JaTa obehama 360r
KOjuX cy TPHCTanm{ Ha A0rosop(23).

Pasuu mnpoGneMH KOjH CE€ MPAKTHYHO jaB/bajy y TMOCTYIIKY HOrOBOPEHOT
NpU3HAA, JOBOfE Taj MHCTHTYT KPHBHYHOT TIOCTYTIKA YECTO Y KXY HHTe-
pecoBama CTpyYHe M OOWUYHE jaBHOCTH, NPU dYeMy ce Ta Gpura Hajuenrhe
H3pa’kaBa THTambeM, KO HHME AO0Hja a KO ryou (u wra)?(24). Ilpencenasa-
jyhm BpxoBHor cyma, cymuja Burger cmartpa na je [OTOBOPEHO IPU3HarbE
CYIUTHHCKA KOMIIOHEHTa V AAMHUHHCTDHPAby TIpaBle M fia Ha onroBapajyhu

(23) Fellman, op. cit. p. 232.
(24) E:hodes, op. cit. p. 361.
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HaupH BOLEH IOCTYNak AOroBapamsa Tpeba ja 6yne Hemro mITo he ce oxpa
G6pusatn. Kama 6u cBaka ONTY:KHMIIA Ouna TpeTHpaHa Ha MOTIVHOM Tpe-
Tpecy, Tojenune denepanHe jenunune W dbemepalHa Biafa Mopasie G BHuIe-
CTPYKO Ma YMHOKe GpOj CyAuja M CYNCKOT IIPOCTOpa 3a IUTa VOMlTe -1ie
[IOCTOje PacroNoKHBa cpencTBa. OH je Takobe HaBeo JAPYTH pasnor Koju
HA€ Y TIPHJIOT OBOT MHCTHTYTa jep ,,0H BOOM y Gp3y M yINaBHOM buuamHy
omIyky y HajBeliem ©Opojy kpuBuunux crnyuajesa”. Taxobe cMarpa Aa ce
THME CllacaBa OKPUB/BEHH Ofi AYTOTPAjHOT JIEHCTBOBAaa Y INPUTBOPY V ue-
Kamwy mpeTpeca (a THME M TPOIIKOBH Y BE3M Ca THM) a aKO OH Ha CIIOSONH
ueka Cybeme, THMe Ce INTHTH jaBHOCT O CKIOHOCTH TaKBHX OKPHBIHEHUKA
Ja HacTaBe Ca CBOjOM KPHMMHAIHOM JefarHouihy. JOrOBOpEeHO IIpHSHAIbEe Ta-
Kobe, BHUAHO CKpahyje B BPEMEHCKM NepHOX usmeby ontyxGe m npecyne,
a moBehaBa M H3Iele Ha PEeXaGHINTAUM]y HAPOUYHTO NPHMAPHHX YYMHHIALA
KPUBHYHHUX Jella 3a KOje je CTaBrame IOJ IPOoGallidjy YMecTo KasHe 3aTBOpa
(v3 yBex mpucyTHy mperiby Aa v Moryhem ciemehem cryyajy Ap>KaBHH Ty-
skunan Hehe CHTH PacmoNio)KeH 3a TOroAGe M NPY’KH My HOBY IIaHCy Ia
noGHje Naxkuly KasHy NPH3HAjVAH Jakile KPUBHYHO JENO) NpPEeNCTaBiba MOTVh
IIYT Ka MOLITEHOM JKUBOTY. AN, ma GM HHCTHUTYT [XOTOBOPEHOT MPHU3HAA HMAO
CBE Te KapaKTePHCTHKE KOje TIa UHHE KODHCHHM MEXaHM3MOM KPHBHYHOT
[OCTYNKA, B [a OX HMCIVHHO OYEeKHMBaka Kao M jia GH Ce OCTBapHiIa KOHAUHA
CBpXa HEroBOI IIOCTOjarba, HEONMXOHaH je ¢ep OFHOC TpeMa OKDHUBHEHOM,
HapOYHUTO O OHOTa KO BOAHM T€ MPErOBOPE Kao HMHHIMjAaTOp W IIABHH TIpe-
roBapad, a ToO je Ap:KaBHU Ty>Kunal. JIpyrum peunma, obehame koje je TY-
JKual] MOHYOHO OKPHB/BEHOM V 3aMEHY 3a IPH3HAe, MOpa GHTH CTPHKTHO
nomroBano. Kpiiewe Taxsor oGeharma WM YONIITe APYTHX eleMeHATa fo-
TOBOpa, MpeMa MHUIBEHY CyAdje Burgera je ,fpomycT 3a KOjU HE TIOCTOjH
onpaBAame” jep HAHOCH INTETY HE CaMO jeJHOM OKDHBIEEHOM, Maia HH TO
HHje TOIEPaHTHO, Beh VOIILTE, VHOCH HemoBepere OKPHBIBEHHX TpeMa OBOj
VCTaHOBU KOja je OMTHO IIOBE3aHa Ca IIOBEDEHEM M KOja Ge3 Ihera He MOKe
na mocToju(25).

Hpyru mpobiieM mpefcTaBba HErONOBae jaBHOCTH KOja jecknoHa Aa
KPUTHKY]j€e TIOCTOjame HMHCTHTYTA IOTOBOPEHOT TPH3HAMa Ka0 HAYMHA {a Ce
OKOpeny KpHMHHAIIH H3BYKY ca OJaruM, rOTOBO CHMOOJHYHHM Ka3HaMa
HIIH VCIIOBHHM oOcynama. Rhodes Mebytum cmatpa(26) ma je TakBO MHIUbEIHE
TpeTepano, HacCTal0 Ha OCHOBY IIOjENMHAYHHX CIy4YajeBa IIPE3eHTHPAHHX v
LITaMIY, ¥ Aa Ce ONaKI{Ue Y KasHd He MNONebYjV PYTHHCKH CBUMA KOjH
NpH3Hajy KPUBHLY. V CYINTHHM ONakIMile Ce YOMITe He YOouyaBajy KOL CIIy-
yajeBa KPUBHYHUX jIefIa Pa3GojHUIITBA (T3B.,OGHUHIX Hamaja KOJ, KOjHX HHje
nomro 1o nmoBpebusama maM cMpTH) M Kpabe. Kop mpopana, mpHsHame Io-
BOMH [0 PeAyKUMje ONTYXKHHIE, alld HeMa J0Kasa Aa CY H3peyeHe CaHKIIHje
OHTHO Gllaske Of OHHX KOjHMA je TIPETXOLHO KOMILIETaH KPHBHYHH IIOCTYIIAK
Ges mpusHama, Camo y ciyyajeBUMa KPHUBHUHOT [eNa IUbadke, mnpecyie cy
Oute MHOTO CTpO’Ke IpeMa OHHMa KOjH €y ocybeu Y IOVHOM MOCTVIIKY TIO-
Clie Ofp>KaHOT NPETpECa, JaKkie NOTOBOPEHO MpH3HAHe CaMo V THM -ClIydaje-
BUMa IOBOIM [O CTBapHO Ona’ker KakmaBama. lakjie M OH cMalpa Kao H
BeliHa CTPYYHE jaCHOCTH, Ja je HMHCTHTYT JOTORODEHOT IIPHSHAA HEOTXOIAH
H KODHCTaH Y QVHKIUHOHHCAY KPUBHUYHOT mpasocyba.

(25) Fellman, op. cit. p. 233.
(26) Rhodes, op. cit. p. 375.
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IotpeGa 3a dep mocTymarem y Be3U ca HOTOBOPEHHM TPHU3HAKEM jOIln
je BHLe HAINAllleHa YHILCHHIIOM [a HPH3HAIE OKPHB/LCHOT HE 3HAUM CAMO
HEroBO CarnallaBarbe Ca CAHKIMjoM onpebeHe BpPCTe M Mepe, Beh y mporecHoM
CMHCITy 3Hadd O[PHLIAKE Of HH3a IPaBa JIO YMje NPUMEHE He MONasu VCIen
MpeKyfia KpUBHYHOT mocTynka. ITomrto ce pamu o mpaBmva koja cy dyHua-
MEHTaJlHa 3a OBaj THI KPHBHYHOT IIOCTYIKA M CMaTpajy ce NParoLleHUM He
CcaMO ca CTaHOBHIITA OKPHBAEHOT, Beh VOIIITE IIefaHO ca CTAaHOBHIITA 3a-
IITHTE AEMOKPATCKUX TEKOBHHA CHCTEMCKOT KapakTepa(27), rapaHroBame dep
NOCTYIIKa NPHIMKOM CKIaNarsa IIOrof0e je rapaHiuja Ja OKDHBACHH HHje
IpeTpIeo IITETy JMIIemeM THX NpaBa. IIpHaHameMm KpHBHLE mpe mperpeca,
OKDHB/EGHHM C€ JIMIaBa NpaBa Ha jaBHU MPETPEC, IpaBa Ha IPETPEC TPEA
TIOpPOTOM, TpaBa Ha HENPHCTPacaH CyM, MpaBa Ha OAGpPady, MpaBa fa CBeIOYH
(umu onmbuje hga CBemOYH) Y CBOjoj CTBapH, MPUBWIIETH]e ITPOTHB CAMOOITY-
Kewa (benefits against self-incrimination), IIpaBa Ha YIIOTPeOY TIPAaBHOT JeKa
(v cmy4ajy MOrOBOpEHOr TPH3HAMA MOYKE [a Ce JKANM jeIHHO Ha HETOCTATKE
V BESH Ca NOCTYNKOM JOroBapar-a, HIIP. HENMPUAP)KaBara TYKHOIA JATOT o0e-
hawy u ci.). Takobe je OrpaHMYEHO U HErOBO IIPAaBO Ha MOBIAYEHHE IIPH3-
Hamba.

Hanme, nopraveme npusHatba je jeman CHEMOUUHO AHTNOCAKCOHCKE
HHCTUTYT (withdrawal of plea of quilty) y ciuyuajy TIOTOBOPEHOT TIPH3HAIHA
Moxe ce mosyhu (3ampaso cyauja he NPHXBATHTH TO MOBIAYERHE) CAMO AKO
TOCTOje HEJOCTAalM Y BE3H ca JOTOBOPOM, ako je JoroBop usuybeH Hedep
TIOCTYTAeM Of CTpaHe Ty:kuoula. HapaBHo, ka0 u y ciyuajy ToBmaderma
OGHYHOT, HETOTOBOPEHOTr IPH3HAMA, CYIHja HUje HHUMM OCaBe3aH [a IpHX-
BaTH OBO NOBJlaverbe, Beh MMa IMCKPEIMOHO MPaBO Oa MpPOIeHH Kako he na
TIOCTYTIH Y KOHKPETHOM ciyuajy(28).

V cBakoM cnyyajy y mpakcu je youeHo na Cy CymHje MHOIO CKJIOHEHjE
Aa MpHXBATe TIOBIAYCHe OOHYHOI TPU3HAA HETO AOTOBOPEHOT, jep YV {pyroM
chyyajy TO IIOBlAavere MOKe OWTH YBEK HAUHH BpIUEHa MPHTHCKA Ha Iop-
JKaBHOT TY/KHCUA W Pa3HHMX APVIHX 3/0ynoTpeGa na GH ce M3HYAMIH GObd
VYCIIOBH JOTOBOpA.

2) Ipaso oxpusmeror Ha oucnosuyujy

TpajuuHOHaNHO NPaBANO aHIOCAKCOUCKOr KPHBUUYHOT TIOCTYTIKA [Ja
TpH3Hame Ma Y KOM MpOIECHOM TPeHYTKY GHIO [aTo, IPeNcTaBba VjemHo
M Kpaj fajber H3Boberma [oKasa, jep TOC/Ie Hera oJMax AOTA3H Ho H3pHIaka
ocybyjvhe mpecynme (kag ce kaxe ,ooMax” THMe Ce HE MECIH ,cMecta”, Beh
Jla Iocne Ipu3Hama, IpBa ciefehia npolecHa pajama TIPENCTaB/ba NOHOIICHE
upecyne, Tj. na usmeby plea of guilty i sentencing-a nema Mebypamsu). Cam
HHCTHTYT NOTOBODEHOT MpH3HAWba YOMITe He GH MOTa0 f[a NOCTOJH Y CBOM
AaHallllbeM OOIMKY, fa HeMa IpaBuia fda NpH3HAMme NOBOIM IO obycraBe
Aalber MOCTYNKa M JOHOIIewa mpecyne. Kan ue Gu Gwio Tako, TMpHU3Hame
OKPHBIBCHOT JIAKIIET KPHBHYHOT HE€Na O OHOTA KOje je CTBapHO U3BPIIEHO,
He OM OMEeNo CyA fa y MOCTYIKY H3Bobemwa noKasa VTBDOH Ja ce pamu o

(27) Fellman, op. cit. p. 233.
(28) Orfield, op. cit. p. 300—301.
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i
NMa)KHOM IIpH3HAaKy, Tj. Ja Ce IpaBa UCTHHA DPA3NUKyje Off OHOra IINTO OKPHUB-
‘YEHU TAKBUM IPH3HAIEM IPEACTaBba Kao HCTHHY. TaKBO IpHU3HamE OHIA
He G MOrIo HH Aa Oyae VCBOjeHO, HUTH OH OHOA MOITIO Aa TIpefcTaBka Ma
KaKBY ONIAKIMIy 32 OKPHBJ/BEHOT, TaKO Ja OH CBH CaJallllbd HWHTEPECH KpHU-
BHYHONPCLECHUX CyOjexaTa, OTHaNH. :

TpebGa pehu ma CaBpeMeHH AHITTOCAKCOHCKH KPHBHYHH TIOCTYTaK I103-
Haje W HeKa OACTYIama O TaKko TPaJHIHOHATHO CxBalieHOT A€jcTBa IIPH3-
wamwa. Orfield napomu(29) ma y ciyyajy O30H/BHUX KPHUBHUHHMX Jella Cyd HE
MO’Ke jEe[HOCTaBHO [a TIPpEeKHHE TIOCTYIIAaK Iocre JNOOHjeHOr NpH3Hamwa, Beh
HMa AV’KHOCT Ia CaBeTyje OKPHBBEHOT Ia Ia MOBYYE jep je OHO MOJKIa HAaTo
TPEIIKOM y TICIJIENly UHMILEHHYHOT CTarba HIM TPAaBHUX TIUTamba BE3AHHUX 3a
NMpU3HAKke, U [Ja TUME MO3BOIH Ja Ce CTBap IOTIVHO pacBeTmd. Tex vy ciuy-
yajy Oa OKPHBIbEHH HHCHCTHPA Ha TPH3HAmy, TIOCTVIAK CE IPEeKHaa U [To-
vocm ce ocybyjyha mpecyma. YV ciyyajy ma mpHxBaTH CaBeT M IICBYYE IPH3-
Hame, TO NOBIayerhe ce INpHxBaTa 0e3 yiaakera YV IHTamke TIOCTojama pa-
3mora KOjHM ¢y UHadye {I0TPeOHM {a ONpaBhajy I[OBIaverhe TPH3HAMa, jep ce
Ty PaAu O TIOBIAYeny KOj€ je CaBeToBao CYN, Vv jaBHOM HHTopecy. Tpeha mo-
ryhHOCT je [a OKPHUB/REHH OCTaHe HeM IIoCie NIPUMIBEHOT caBeTa [a IIOByYe
npusHae. Y CIyuajy npekpiiaja ¥ IIpecTyna, TakBO hyTame ce TyMayd Kao
HUCTpajaBatbe Ha IPH3HaWy, a y CIyYajy KPHUBHYHMX Jela Kao HEroB OA-
cycrBo(30), ¢ THM IITO Ce Y OBOM JPYILOM ClIy4ajy ITaBHH IPETPec MosKe
OIp>KaTH -€caMO aKO Ce OKPHBIBEHH V TOM CMHCIY OIPENENHO, HaKjie OH He
MOJKe OCTaTH NOTIVHO HEeM.

IIpakca je Taxkobe @a ce MHOIO Te)Ke IpPUXBaTa IIPH3HAILE OHOTL OKPHB-
JBEHOT KOjU HHUje MMac anBoKara, ma MHOTe cyauje He obpahajy Tomuko
HaXkhe Ha KPHTEPHjyM Te)KHHe KPHBHUHOI Jena M CaBETYjy CBE OKPHBIHEHS
KOju HHCY HMalli afBoKara, 6e3 003upa Ha [elI0 KOje MM CE ONTYKHUIIOM
CTaB/ba Ha TEpPeT, Ja MOBYKY IPH3HAaWKke M HO3BOJEe IOTIVHO DAaCBETAHABAME
KpuBHuHe cTBapur(31).

CBU TM V CTBapu AOCTa HCKOHCTPVHCAHM 3aXBaTH Y BE3H ca IIPH3Ha-
IEM DPe3yiITaT Cy H3BeCHHX IIpOMeHa Koje CY HaCTYIMIIE V TOCIENbHM Ie-
LIeHHjaMa Y aHTJIOCAKCOHCKOM KDHBHYHOM TIOCTVIIKY, FA€ CB€ BHIIE TIPOIUPE
cxBaTaibe, la TOJO TIPH3HAate HE OUM CMelno Gall y CBakoj CHTValUjH MeXa-
HHUYKH Oa [OOBele OO H3pulama ocybyjyhe mpecvre.

Illto ce Thye MOTOBOPEHOr TPU3HAMLA TY je Coyauja oOyxpahieH AOTOBO-
poM (Bupmenu cmo ma v EHrimeckoj cymmja yecto Moxxe fa Oyoe U TOTIVHO
HeoGaBelITeH O TocTojamy aorosopa(32) Tj. v CAJl oH 3Ha yHampen Aa ce
npu3Haje HEeITo IITO HHje 6alll Vv MOTIVHOCTH HCTHHHTO, M C THME Cce ca-
[MalllaBa, Tako Ja Ty OHJa He TIOCTOje HUKAKBYU Pa3lio3 A CaBETYje OKpPHB-
JLEHOT [Oa TpH3Hale TIoBy4e, Beh uspuue ocybyjyvhy mpecyny ©e3 oxomuiia-
Ba U Mebypammm. ‘

MebyTtum, ako Cymuja WM Hema pasjora Ja CaBeTYjé OKPHBILEHOM [a
TIOBJIAYK TAKBO IIPU3HAHE KOoje je PesylTaT [OoroBopa, OH HUMa pasjiora ga ce
y jaBHOM wmHTepecy ymycTu y yTBpbuBame uMmeHMYHOT crama(33). Ho Ttor
yrBpbuBama TpebGa ma mobe He mociie mMpH3Haiba, Beh mpe mera, Tako Aa TO
IIpEeACTaBba [eo Mpollefype IOoroBapatha.

(29) Orfield, ibid. p. 270.
(30) Orfield, ibid. p. 270.
(31) ortield, ibid. str. 295.
(32) Thomas, op. cit. p. 562.
(33) Fellman, op. cit. p. 234.
(34) Fellman, ibid. p. 233.
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®enmvan HaBomu(34) ma IlpaBuno 11 PemepanHux NOpaBUIA O KPUBUY-
HoMm moctynky (Federal Rules of Criminal Procedure) mpenopyuyje (ama He
obasesyje!) cyaujama jga Ipe ycBajara TOHybeHoOr mpusHama, TpeGa ma Hc-
THTajy U VTBpIE YHIBCHUYKC CTale. TeKk Ha OCHOBY TOTa MOYKE [a Ce I[IpH-
XBaTH NpH3HAME JIaKIler KPUBMYHOT [ela HIH JaKiler OOIHKa OCHOBHOT
Iema — MOpa Ce JaKje TIpe CBera VTBPOWUTH O KOM Ce Jely y CTBapd pPaii.
Tume ce crpedyaBa HACTVIAE HETATHBHE IIOjaBE BE3aHE Ba MOTOBOPSHO TIPU3-
Hame, a2 TO je TOTalHO 3a00WIa’kere HCTHHe, Ipybo dancuduKoBaimke IIpo-
LIJIOCTH, 3aMaripHBaie TPH3HAIEM OHOT IUTO Ce CTBapHO mecuno. Jloroso-
pEeHO TpH3Hame He MOKe Aa Oyhe 3a OGWiIo KOje KPUBHYHO [eNn0o 0e3 HKakBe
Be3e C OHHM TITO C€ CTBAPHO JeCHTo, Beh OHO MOpa MMAaTH OCHOBY Y CTBAPHO
YTBPHEHOM UHILEHHYHOM CTalby.

To je u3BecHO HapylllaBaibe TPaJHilMje V Be3W Ca [EjCTBOM IpHU3HAHA
M3BaH KOjer Cyj HHILITa BHIIE He JKETH Ja ca3Ha Ja Ou u3pekao ocybyjyhy
npecyny. MebyTtuM, pagu ce o mocTa 3HAYajHHUM pPas3lio3uMa KOje HOBONE [0
TOra fa Ce MOpa NOKJIOHHTH Ma’Kikha H jOII HeYeM M OHAa KaJa OKPHBIbEHH
HYAM NpPH3Hame, a TO je Aa Ce TIpe CBera, y jaBHOM HHTEpecy CIpedd [a
ycien ogycTaBe OOKasHBalha, OCTaHY HEOTKPHBEHE BasKHE OKOIHOCTH TION
KOjHMa je H3BPIIEHO KPHUBHYHO [ETO, EBEHTVAIIHH CayJYECHUIM, 3aTHM [a
HeKka Kareropuja omureheHux O6yae oOHeMoryheHa VY OCTBapHBamy CBOjHX
OIUTETHHX ITpaBa aKO CYA HHKax OO0 Kpaja He OH pacBeTnHo morabaje mpu-
XxBaTajyhu HOroBOpeHO TpH3Hame. [lakie, Kako je NIPEeABHDEHO TIOMEHYTHM
IIpaBunonm, ,cym Hehe ynasuTu y IPECylly Ha OCHOBY MpH3Hama KPHBHILE,
aKo HHje IMPETXOAHO Y WOTIIVHOCTH 3aJOBOJbaH YTBPDEHUM YHIEHHYHUM CTar
weM’(35). To KOHKpEeTHO 3HauyW Ja Yy CaMOM MeXaHH3MYy [OTOBapama CYI
Hehie Ja DmpHXBaTH JOTOBODP TV KMOLIA W OKPHBIBEHOI CBE NOK HE VTBDIH Y-
HBEHHYKO CTambe, T1a fie Tek OHma JOHEeTH ONIYKY Oa JIH Ja IPHXBATH [TOMEHVTH
IIOTOBOp WJIH He, ¢ 003HpPOM Ja caM MOroBOp u3Meby MpskaBHOT Ty KHOIA H
OKDHUBIbEHOT, IbEra HH Y KOM TIOTNEeny He o0aBe3yje, a A0 [IHPEKTHOT [OTO-
Bapama u3Meby mera u oxpusmbeHor (Gap v CAJl) He Moxxe ma mobe.

ITomenyTa mperopyka IlpaBuna uma TakBO HejcTBO Oa cy MHore de-
IepanHe JpsKaBe MOHeNIe MHTEpHA TpaBHiIa KoOja cy 00aBe3Ha 3a CylIoBe Ha
IBUXOBUM TEPHUTOPHjaMa, Ha TAKBO IOCTYNAle V Clly4ajeBuMa JOTOBODEHOT
npusHama. Ta nocebGHa TNpaBHia Hajyelnlhe MHCHCTHpAjy Ha TOME OA CYLY
CBH JAeTarbu Oyfy IO3HATH, Y3 TOMEHVTY YHILEHHUYHY OCHOBY, MPH 4YeMy Kao
rapaHTHja 3alllTUTe KaKO jaBHUX MHTEpeca TaKO M HHTEPECa OKPUBDEHOT,
cBe yenrhe ce Kao 00aBe3HO TPa)KH CacTaBbale 3alUCHHKA O JOTOBOPEHOM
TNpH3HAKGY, KOje HeMa pasiora fa H30CTaje, jep je TOCTYIIaK [XOrOBOPEHOT
NpU3Hama JIeTalaH KPHBHUYHONPOIIECHH MeXaHH3aM TOra THIIAa KPHBHYHOT IIO-
CTVIIKA.

3) Ipaso oxpuemernoz Ha CTpyuHy 006pary
!

ITomrro crpyuHa oxpaHa JOJAa3d [O H3pa’kaja BWIlE Y IJIABHOM TIO-
CTYTIKy TIoCeOHO Ha MpeTpecy, a To cy ¢da3e KPUBHYHOr IOCTYNKA Koje ce
He OfprKaBajy y BehWHM ciyuajeBa [OTOBODEHOT TIPH3HAIHA, OKPHB/BEHOM je
V HEKY PYKy YyckpahieHo KopHiufiere OBOr TpaBa Y FHE[OBOM IIVHOM OOHMY.

(35) Fellman, ibid. p. 233.
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C nmpyre cTpaHe, cMaTpa Ce fa je Liela IpoLieCHa CHTyaljija HacTajga JOTo-
BapameM, TakBa Ja Cy V IHTaly MHOTH BHTAIHH MHTEPECH OKPHBILEHOT KOJU
BUILIE HENO Yy HEKHMM APYruM ¢asaMa KPUBUYHOT IOCTYINKA, OHPEKTHO 3aBHCE
Ofl HErOBHX TIOCTyNaKa M OmiIyKa. Heyk, HeHMCKycaH, HauBaH HIIM 3aCTpalleH
OKDHBJLEHH MOJKE OJIAaKO [a TIPUCTaHe Ha AOTOBOP Te BpcTe HE Bopehu nro-
BO/BHO padyyHa O CTBapHHM COICTBeHMM HHTepecHMa. IIporiecHa cuTyauuja
IOTOBOPEHOT MMPU3HAA HIje, MONVIIEe, TAKBa fa M3HUCKYje NMOCTojarke ObaBe3He
onfpaHe, amM je TIPUCYCTBO CTPYYHOT GpaHHOlla OKPHBIBEHOT BEOMa TIOKEJBHO,
U CYIOBH CY MHOTO CKJIOHHjU Ha TIDHXBaTe NPH3HAIE OHOT OKPUBJHEHOT KOjH
Cce TPETXOAHO CaBeTOBao ca CBOjuM OpaHuoleM. Fberoso IIPHCYCTBO Y TOM
neny KPHBUYHOT [IOCTYIKA TapaHTyje Ja Np>KaBHH TY/KHWIAll HHUjE HaMeTao
OKPHBJHEHOM YCIIOBE [IOTOBOpa KOjH OH OHIH IPETepaHO TEIUKH M HEelIPaBeLHH,
a HApOYMTO Ja ce HHje NeCHIa CHUTyalhja OA Koje ce HajBullie CTpemnH, a
TO je, Ja HEBUHO JHIiE, HEBELITO CHTVAllUjH Y KOjOj Ce HAaIlIo, Kpo3 IOro-
BOPEHO TIPH3HAHEG BHIM jENHHM HW3Na3 M HauuH fa ce0H ONaKIa IOoNoXKaj,
Maja TOCTOje MOoOpU JOoKa3W KOojuMa OGM Ha IPETPECY MOrja [a Ce OIOBPTHE
3acHoBaHOCT onryxGe. To je yjemno u HajBehu moryhm HemocTaTak OBOT HH-
CTUTyTa, Ta ce 300T TOra HHCHCTHPA Ha CTPHKTHOM TIOIUTOBaHY IPOKIaMO-
BaHOT CTaHAapia ,MHTEJHTEHTHOT W [OGPOBOBHOI” IIpH3HAMa, a CBe uenihe
H Ha TIPHECYCTBY Gpanuona. IIpu Tom Heku Teoperupauu Kao Hip. Pemmarn(36)
HOCTYTIaK TOTOBODEHOT MpU3HAa CMATpajy CHTYaLHjoM Koja H3VCKyje 00a-
BE3HO NPHCYCTBO OpaHuola 0e3 00G3upa Ja IIH IIOCTOje OCTajle OKOIHOCTH
Koje 3aKOH uHaye TPakH fa OH ojlpana Guma oGaBesHa. [lakie, OKpHBie-
HEKOBO TIPaBO Ha CTPYYHOI GpaHMOla HE CaMO IUTO Ce NpH3Haje Y CBOM TIy-
HOM OOHMY, a He TpeGa 3a0OpaBHTH Ha Ce Ty pagd O BeoMa paHuM dasama
KPHBHYHOT TIOCTYIIKAa Y KOjiuMa YOOHUYajeHO HMjeJaH KDHBHUYHHM TIOCTYIIAK HE
npu3Haje MpaBO Ha GpaHHONA Yy HCTOM OOHMY Kao INTO je Cly4yaj Ha Iias-
HOM TIpeTpecy, Beli ce OHO CMaTpa BpIO IOKELHUMM M KODHUCHHM 32 QYHKIH-
OHHCae IeJoT MexaHusMa. HapaBHO, caMO MPUCYCTBY OpaHMOLA HHjE rapaH-
uuja na Hehe mohwm mo 3noynorpeba Of CTpaHe APKABHOT TYXKHOLA, Al je
TO CHTyallMja Kaja Cy CYNMPOTCTAaB/heHH jeJaH HACYMpOT APYIOM CTPYYH-alH,
naxne Gap dopmanHo mocToju ,jemHakocT opyskja”. IITo ce THYe 3aMepKH
Ia Cy MHOTH OECKPYITYIIOGHH aBOKATH BeOMa BeIITH Oall y TOCTH3amY [o-
roBopa Te BpCTe, Kojum H3Hybyjy 3a CBOje KIHjeHTe HeolpaBiaHo Onary
Ka3Hy, ONCOBOD je MCTH, HaHMe OPJKaBHM TV KHIIAll je CTPYYHO M KOMICTeH-
THO NHIle, JakKile, Tpeba fa IPeACcTaBlba AOPACIOr NPOTHBHHKA TaKBHM aJBO-
KaTuMa OKpuBbeHux. Kako je peueno, y EHrneckoj ce OKpHB/BEHOM HE CaMO
npusHaje MpaBo Ha CTpY4YHOT GpaHuolla Y TIPOLeCY NOCTH3ama IOTOBOPA, Beh
je ymora Tora GpaHMOIa BeOMa 3HadYajHa C OG3HPOM Ja OH TPEACTaBba jelHY
on crpaHa y goroBopy(37). :

3akmpyunn

Tloce6ua mpelcerHUYKa KOMHCHja 3a HETaTUBHOCTH Y aAMHHUCTPHDPAEY
npasocyba, usBemrapajyhu 1967. r. Harnacuna je y CBOM Hala3y Aa MOCTYMaK
IOTOBOPEHOT TIPH3Haa MO)Ke GHTH TIOJJIOra 3a MHOTE 3IO0ymnoTpeGe H TO 03-
owsHe. V mpeontepehieHHM TIpABOCYAHHM yCTaHoBaMa TIAe CY CyAHje H TY-

(36) Fellman, ibid. p. 231. T e
(37) Thomas, op. cit. p. 561—562. A
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JKHOLIM HeMmohHu ma Oyay edHKacHH y CBHM CllyYajeBHMa KOje Mopajy naa
pellle, OMAacHH KPHMHHAJIIM MOTY MAHHITYTUCATH CHCTEMOM TOTOBODEHOT TIPH3-
1aba Ja OH NMOCTUINM HeompaBJaHO Onary KasHy M omurd TperMmad. ITocroju
W ONACHOCT Ca ApYre CTpaHe, Ja TY’KUOLH IIpeTe, W CIPOBOAE V KHUBOT TeE
[peTibe, TIPETEpaHO BHCOKHUM Ka3HaMma OHHMa KOjH He IIPUCTAjy Ha JOTOBOP,
ga OM ce TUME H3HYAMIIO NPHU3Hame, Kao H OJ WHCHCTHpama Ha TeXXeM Meny
Ol OHOr KOje je VYHIbeHO, y KCTOM LH/bY. TakBa CHTyalldja IIpeJcTaBlba
Teliko omnrepehere 3a OHe OKPHUBIbEHE KOJH JIETHTHMHO UHCHCTHDAjy HA
Ofp>KaBaly IIaBHOr NpeTpeca, Ha YTBpbHBamy MaTepHjallHE HUCTHHE M KOjH
jeOHOCTABHO HE >Kejle Aa Ce YV Ma KOM CMHCy IlemKajy u morabajy. Te cu-
Tyalije Cy THM O30W/BHHje IITO HX je TEeIIKO AOKasaTH, Beh ce camo mper-
[IOCTaBlbajy fa TIOCTOoje.

V CAI ce Takobe cMmaTpa HEIO3BO/BHBHM IIOHEIJE VO4YEHa IIpakca Aa
ce CymHja [MOroBapa AMPEKTHO Ca OKPHBIbEHHM V TIOIIEAy BpCTe H BUCHHE
cankuuje. IIpenopyuyje ce mabe, Oa Kafa CyAHja Ha OCHOBY CBOje TpodecH-
OHAJIHE CAaBECTH OCETH 00aBe3y [Ja H3PeKHe TeKY KasHy Of OHe KOjy je Jo-
rOBOpPUO Ty)Kuial (a Ha KOjy je OH MPBOOGHTHO MPHCTao, Na c€ KaCHHje TIpe-
JOMHCIIHO) Oa OKDHB/BEHOM Tpeba [O3BOIHUTH Aa TIOBVYE [ATO IIPHU3HAME.
Y Tom morneny mpaxca y CAJl ce mpubGnmikaBa VHEKOIHKO Tpakcd v EHrme-
CKOj THe oulyKa CyaHje HUKaja HHje Jeo [JOroBopa H Ife je OH 3arpaBo I1oT-
MyHO CIIOGOmAH Ja U3PEKHE IIpeMa CBOjO] CaBeCcTH CaHKIHjy KOjy cMarpa Of-
roBapajyhom vy oapebeHom ciyuajy.

C o63upoMm Ha cBe peueHo, vy CAJl ce mpemnopydyje ja AOTOBOpE OKO
npusHamwa He Tpeba Oga 00aBda OWIIO KOJjH HANIEKHM [PyKaBHU Ty KHIAL
peh onpebenu excrnepTH, CHELHjalH30BaHH caMO 3a Ty BPCTY TOCIa M ca Be-
JIMKOM HCKYCTBOM V HEMY, ¢ THM IITO TOTOBO HEOTPAHHYECHO THCKPELIMOHO
TpaBo APIKABHOT TY)KHOIla TpebGa na Oyime OIPaHHYEHO M TadyHO ojpebeHo
mucaHuM Tponucuma. M Hamas moMeHyTe KOMHCHje CTaBHO je aklleHaT Ha
KOPHCT CaMOT HHCTHTyTa JOTOBOPEHOT TIPH3Hamka, 32 KOje je PEedYeHO ya CIIVKU
CYIITHHCKH, RONMPHHOCEehH oOmepalHoHalH3alijH CHCTeMa KPHBUYHOT IIPaBO-
cyba, amu ga Gu WHTEpeCH OPVINTBA M CAMHX OKDHBIREHHX OMnH Golke 3amiTh-
henu, ako OH ce 1le0 IOCTYIAK OJBHjaO0 KPO3 jeAHHCTBEHY OIMIUTY IOIHUTHKY
Koja OH ca CBOje CcTpaHe TpeGamo ma OyAe OasupaHa Ha ofgpebeHUM IIpaBU-
NUMa 3aKOHCKOT UM CTAaTyTapHOT Kapakrtepa. OBako, MOTrOBOPEHO MPU3HAILE
uma ¢$opMy KOja je HajCcIMYHHja HUMIpoBH3alnWjamMa ad hoc Tako jga ©u 3a-
MeHa HEKaHAJTHCAHHX MOTYHAHOCTH JHCKPELHOHOT OIelHBamba, OIINTe IIO3Ha-
TUM IPONMCHMAa YV TOj OONacTH IPEACTaBhAlI0 3HAYajaH Halpefax.

Ha xpajy tpeGa peh#l Aa je HHCTHTYT JOTOBOPEHOT TIPH3HAMha Y aHITIO-
CaKCOHCKOM KPHUBHYHOM IIOCTYIIKY OJI CaMOr ITIOYeTKa TIpHMeHe HadeITHO HMao
,3€JIEH0 CBETIIO”, jep ce HHje NPOTHBUO HHjEeTHOM CVINTHHCKOM IIPHHIIHIY
Tora mocrynka. Ilopex Tora, JOTOBODEHO TIPH3HAMGE je CBOjOM W3Y3€THOM
nparMaTHyHoOlIhy HYOWIO OArOBOpPEe HA MHOTe TIpaKTH4He TpobieMe, Hapo-
YUTO OHEe KOjU CYy V Be3M ca paljHOoHaIM3alMjoM KPHUBHYHOT TIoCTyika. Ha
npumenGe TeopeTHyapa KOHTHHEHTAIIHOT KPHBHYHOT IIOCTVIIKA, KOjH HOTOBO-
pEHO TpH3HaIe CMaTpajy CYMIBHBHM MEXaHH3MOM KOJHUM Ce H3UrpaBa IIPHH-
LUl HCTHHE, OATOBapa ce OCHUYHO Na XHIOKPWUTHYKH 3aTBapajy OdYH Hal
couyHuM (CaMo HIIETaHUM) II0jaBama <y COICTBeHHMM cpenuHama. Ilocroje,
HauMe, HHOUIMje Ja Ce Y HUCTPa3d MHOIMX 3eMalba KOHTHHEHTATHOT THIa
KPHBHYHOT TIOCTYTIKA CTBAPHO HEIITO CIIMYHO JELIaBa, Tj. Aa CE OKPHBIEHOM
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y 3aMeHy 3a TPU3HAMke II0 CBaKy IIeHY MaKap OHO GHIO M HEUCTHHHTO, HITH
caMO JENMMHYHO HCTHHUTO, HYIM HH3 OJaKIIMIA, Onake KajktbaBaibe, 3aHe-
MapHBamke HEKHX acleKTaTa HEeroBe KpHMUHATHe fAenaTtHocTd u cn. Cse je
TO, - HApaBHO, TIOTIYHO HENO3BOMSEHO U IIPOTHBH C€ CYIUTHHCKHUM HavelnMa
KOHTHHEHTATHOT THNa KPUBUYHOT IIOCTVIIKA, Ila ce 3060r Tora IOTOBOPH TE
BpCTE OMNBHUjajy MIEralHO, CKPHBEHO M Off OUMjy LIMpe jaBHOCTH a H O
OPYTHX VYECHWKAa KPHBHYHOT TOCTymKa (HIOpP. CYAMje H TYKHOLM OOHYHO
HMINTA He 3HAajy O JAOTOBOPHMa HM3Meby OKPHBIEEHOT M IIOJHIIHUjCKUX OpTraHa).

3noymorpebe CBHX BpCTa M Ha IUTETY CBHX YYECHHKA VY IOCTYIIKY, a
roce0HO Ha IUTETY jaBHMX HHTEpeca CY 300T Te HIErajlHOCTH jOIl BHILE H3-
pasxene. 360T TOra ce M TOCTaB/ba NUTalbe ONpele/herha 32" WM ,Ipotus”’
[IOCTOjarha MECTHTYTAa IOTOBODEHOT TIPH3HAba, ¢ OO3UMPOM Ha CBE IUTO je pe-
UEHO O HETOBHM MOOPHM H JIOUIMM OcOoCHHaMa, jep je jacHo, na 4Yak Hako
oBe apyre mpeosnabyjy, Aa je oHga Gobe ma TO GyMe IO KOHTPOIOM jaB-
pocT. Jlakie, v ‘CIyyajy TIOSHTHBHOT ONpee/berba, HEeOMXOnHO 61 GHIIO CTPHK-
THO MPOIUCATH YCIOBE U OKONHOCTH IIPUMEHE JOTOBOPEHOT MpPH3HAIa, TPOoLle-
CHe YIIore YYECHHWKa vy J[IOTOBOPY ¥ VOIIITe IIPOLECHEe MeXaHH3Me QYHKIMO-
HHCamba OBOT MHCTHTYTa Kao M CaHKIHje 3a HEeNpHUAp KaBare MPOIHCAHUX
MpaBHa WIH 32 IBUXOBY 3/10YIOTpesy.

V ciyuajy TMaxk HETaTHBHOT OMpefelbersa, Koje HHaue CMaTpaMo jerHO
MoryhuM Kama je Halll KPHBHYHH IIOCTYNAK Y THTaHY MOTPECHO je MpercIH-
TaTH paj, NOjeINHHX YIECHHKA KPUBHYHOL IIOCTYTIKA HApPOYHTO Y HasH Tper-
XOJHOT TIOCTYTIKa Kafa ce MOMeHYTe aHOMalldje Hajyelnhie MOTY AECHTH V3
onemoryhaBarbe, Beh vy 3a4eTKy CBaKor BHa TaKBHX JIOTOBOpa.

SUMMARY
PLEA BARGAINING IN THE ANGLO-SAXON CRIMINAL PROCEDURE

Plea bargaining represents an institute peculiar to the Anglo-Saxon
criminal procedure, the essence of which lies in the bargaining between the
prosecution (and judiciary) on the one side, and the defendant on the other,
leading to a situation in which the defendant is able to plead to a lesser
offence than the one he is prosecuted for, or at least a lesser form of
the same offence. And since the defendant’s plea in the Anglo-Saxon proce-
dure also marks its termination, plea bargaining is a specific mechanism
leading to this end in far less time and far less expense to the State. In
exchange for this plea, the defendant is offered a guarantee of sanction
which consequently must be more lenient to the defendant, since he has
made a plea to a lesser offence or at least its lesser form. )

In particular cases, plea bargaining is more frequent in two situations:
either, where due to the specific state of the evidence before the court the
outcome of the procedure seems uncertain, inducing the prosecution to
insist on a plea of guilt of the defendant by offering considerate concessions,
or, where there is a certainty of a severe penalty, and the defendant, in fear
of this outcome and without any particular concessions from the prose-
icution (save for the fact that a lesser offence carries a more lenient
sentence), insists to plead guilty.

Although this institute is not provided or regulated by law or other
statutory provisions, it has been completely qdopted in practice, and today
only several decades from its introduction in practice, it represents one
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of the indispensible legal and judicial mechanisms, without the implementa-
tion of which its efficiency would seriously be jeopardised in its essence.
Its implementation in practice is supported by the State and judiciary, the
political organs of the relative countries, and in legal theory as well, while
certain objections and suspicions have been posed by the so-called lay-man
public opinion. It ssees plea bargaining as a means of evading the truth
by manipulation of the criminal procedure mechanism by the unscrupulous
criminals and their skillful lawyers. There is also the fear of ready resort
to plea bargaining by innocently accused citizens. but, apart from the
relief it brings to the State and judiciary, which is its main advantage,
legal theory frequently insists with sound basis that the agreement of the
institute of plea bargaining with the essential principles of this type of

_criminal procedure, such as the right of the defendant to a fair trial, right

to an expedient trial, right to professional legal defence (representation),
»right of disposition« etc .

RESUME
L’AVEU CONVENU EN PROCEDE PENAL ANGLO-SAXON

L'aveu convenu (plea bargaining) est l'institut spécifique de procédé
pénal anglo-saxon, dont le fond est l'accord entre les organes juridiques
et l'inculpé qui implique l'aveu d’acte plus facile que celui qui lui est mis
en charge, ou bien de se forme plus facile. Aprés que l'aveu représente
la fin du procédé anglo-saxon, I'aveu convenu est le mecanisme spécifique
de son achévement avec bien moins de dépense du temps et d’engagement
des organes juridiques. En échange de cet aveu, l'inculpé est offert dunga-
rantie du sorte et d’hauteur du sanction qui est plus léger et plus favo-
rable, puisqu’il avoue l'acte plus facile ou la forme d’acte facile. Dans
des situations concretes on utilise l'aveu convenu quand a cause d’état
spécifique des arguments l'issue du procédé est incertaine, ou quand
l'accusateur en offrant des concessions considérables a l'inculpé insiste sur
l'aveu, ou quand on attend certainement une peine assez grave, ou quand
I'inculpé en craignant du peine grave, sans des concessions particulieres
(sauf le fait que pour l'acte plus facile on obtient la peine plus facile)
insiste sur l'aveu. Bien que cet institut n’est prévoit ni réglé par les lois
ou les statuts, la pratique l'a accepté et il est aujourd’hui, les dizaines
d’'années apres son introduction en pratique, un des irremplacables méca-
nismes juridiques, trés important pour sa efficacité. Le maintien d’aveu
convenu en pratique est soutenu par les organes juridiques et politiques
des pays nommés et en théorie, aussi, mais, on trouve des objectios et
le discrédit de publique laique, qui voit en lui le détour de la vérité en
manipulant des mécanismes juridiques par des criminels sans scrupule et
ses ~ avocats verses. Il existe encore la crainte permanente que l'aveu
convenu sera donner légérement par des innocents. En outre le décharge
des organes juridiques, qui est son avantage le plus important, la doctrine
argumente souvent qu'il existe l'accord entre l'institut d’aveu convenu et
les suppositions essentielles de principe de ce type de procédé pénal de
quelles on cite souvent le droit d'inculpé d'un jugement juste, le droit de
disposer de refendication du plainte (le droit de disposition), le droit de
plaidoyer qualifié et le droit de jugement rapide.
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